
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTE AND COMMENT 51 

It was pointed out some years ago, cf. 9 Mich. Law Rev. 588, (1911), that 
these cases in the United States Supreme Court and in the Court of Appeals 
do not add anything to the principle of the law of damages nor do they add 
to our canons of interpretation of contracts as for liquidated damages or a 
penalty. The Sun Case is a simple case of estoppel on the contract of the 
parties, and the only question to be determined is whether or not the party 
is estopped. There is in the Sun Case an almost unique state of facts. The 
only case like it that has been observed by the writer is Elphinstone v. Monk- 
land Iron and Coal Co. (1886), 11 A. C. 332, and the estoppel is perfectly 
evident in e : ther case. In a series of cases somewhat similar in character, 
arising under the Hepburn Act, it is argued most forcefully by Justice Pitney, 
in a dissenting opinion, that one of the essential elements of estoppel is want- 
ing and therefore the estoppel fails. Cf. Boston and Maine Rd. v. Hooker, 
233 U. S. 134, also 15 Col. Law Review, 413. 

On the other hand, the Bethlehem Case, the Clydebank Case, and others on 
the same state of facts, are to be interpreted under the long established canon 
of interpretation, that where the damages are very difficult of ascertainment 
they are to be considered liquidated. Cf. Sedgwick-BealE, Measure of Dam- 
ages, Section 416 ; Sedgwick, Elements of the Law of Damace, 72. 

In the use made of these cases it should be said that the courts have us- 
ually gone right, without however seeing why they have done so. The prin- 
ciple upon which the Sun Case was decided is not at all similar to the con- 
tention of the Government in the Bethlehem Case, because the facts of the 
two cases are widely different, and the citation of the two cases are prece- 
dent for cases in which the facts are on all fours with those in one case but 
not in the other, can lead only to hopeless bewilderment. It would seem wise 
for the courts to recognize this situation. J. H. D. 



The Referendum as Applied to Proposed Amendments of the Federal 
Constitution. — That various aspects of the fight against the National Prohi- 
bition (the 18th) Amendment would result in litigation was to be expected. 
The attack at present seems to be based on the use of the provisions for ref- 
erendum found in a dozen or more of the states the votes of which went to 
make up the necessary three-fourths. Three very recent decisions or ex- 
pressions of opinion by state courts of last resort are in this respect extremely 
interesting. 

In Herbring v. Brown, 180 Pac. 328, decided April 29, 1919, the Supreme 
Court of Oregon in a mandamus proceeding refused to order the Attorney 
General of that state to perform certain necessary functions prerequisite to 
the submission of the ratification of the 18th Amendment by the legislature 
to a vote of the people under the Referendum provision of the state constitu- 
tion. On the other hand in State ex rel. Mullen v. Howell, 181 Pac. 920 
(May 24, 1919), the Supreme Court of Washington in a similar proceeding 
ordered the Secretary of State to take the necessary steps for such submis- 
sion. Finally, in Re Opinion of the Justices, 107 Atl. 673, (September, 1919) 
the Maine Supreme Court advised the Governor of that state that the ratifi- 



S 2 MICHIGAN LAW REVIEW 

cation of the 18th Amendment by the legislature of Maine could not be 
referred to a vote of the people. Newspapers indicate other cases as pending. 

In these three cases there are considered the two questions bound to rise 
in this connection. Does the language of Article V of the national constitu- 
tion make the matter of ratification or rejection of proposed amendments a 
function of the Legislature, in the usual sense of that word? This, of course, 
is a federal question and until passed on by the United States Supreme Court 
must be considered as open. The second question is : Does the state provision 
for referendum cover the reference of acts of the legislature such as are con- 
summated in ratifying a proposed amendment? This obviously is a local ques- 
tion, and the Supreme Court will not examine into the soundness of the con- 
clusion of the state court. Davis v. Ohio, 241 U. S. 565. 

An answer to the first question depends upon the proper construction to be 
given to Article V of the federal Constitution. This article which prescribes 
the method of amending the Constitution provides as follows : "The Con- 
gress whenever two-thirds of both houses shall deem it necessary, shall pro- 
pose amendments to this Constitution, or, on the application of the legisla- 
tures of two-thirds of the several States, shall call a convention proposing 
amendments, which, in either case shall be valid to all intents and purposes, 
as part of this Constitution, when ratified by the legislatures of three-fourths 
of the several States or by conventions in three-fourths thereof, as the one 
or the other mode of ratification may be proposed by the Congress;" etc. In 
the Washington case above referred to, the court concluded that legislature 
as used in this Article V, does not mean necessarily the legislative assembly, 
that it is legislative power rather than legislative body that is meant. In ar- 
riving at this conclusion the court relies very largely upon what seems to be 
a wholly mistaken construction of the decision by the United States Supreme 
Court in Davis v. Ohio, 241 U. S. 565. 

It is important to determine just what the supreme court decided in that 
case. The Ohio legislature had passed an act redistricting the state for con- 
gressional representation. On proper petition under the Ohio referendum 
provision this act of the legislature was voted upon by the people and rejected. 
The Ohio Supreme Court in State ex rel. Davis v. Hildebrant, 94 Ohio St. 
154, decided that the unfavorable vote had nullified the action of the legisla- 
ture. The United States Supreme Court affirmed this decision. The conten- 
tion of the losing side was based, in part at least, upon the wording of § IV, 
of Article I of the federal constitution which provides that "the times, 
places and manner of holding elections for senators and representatives shall 
be prescribed in each State by the legislature thereof ; but the Congress may 
at any time by law make or alter such regulations except as to the places of 
choosing senators." It was argued that the word legislature made the action 
of the state legislature in the redistricting Act final. This contention was re- 
jected but the Washington court at least seems to have failed to appreciate 
that the basis of this rejection was the part of § IV, Article I, following the 
semicolon. At the time of the adoption of the constitution it was a common 
practice among the states to elect the representatives to the national legis- 
lative body at large. This practice continued in a number of states down to 
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1842. In that year, Congress provided, acting under the part of § IV of Arti- 
cle I, following the semicolon, for the election of congressmen by districts. 
1 Watson on ths Constitution, 274. Under the Act of Feb. 7, 1891, Chap. 
116, 26 Stat. 735, it was commanded that the existing districts in a state 
should continue in force "until the legislature of such state in the manner 
herein prescribed shall redistrict such state." By § IV of Chap. 5 of Act of 
Congress of Aug. 8, 1911 (37 Stat. 13), this was amended so as to provide 
that the redistricting should be made by a state "in the manner provided by 
the laws thereof." Mr. Chief Justice White in the Davis case said, "and 
the legislative history of this act leaves no room for doubt that prior words 
were stricken out and the new words inserted for the express purpose, in 
so far as Congress had power to do it, of excluding the possibility of making 
the contention as to referendum which is now urged." See Cong. Rec, Vol. 
47, PP- 3436, 3437, 3507. The only thing that the Supreme Court really de- 
cided in the Davis case seems to have been that there is nothing so far as the 
judiciary are concerned, about the initiative and referendum that destroys 
the republican form of government of the state which adopts such machinery 
in its lawmaking. Pacific Telephone Co. v. Oregon, 223 U. S. 118. The 
course, then, which the. proposed redistricting in Ohio took seems to have 
been squarely in accord with the then provisions of Congress which in turn 
were expressly authorized by the latter half of § IV of Article I of the Con- 
stitution. 

The argument that the word legislature as used in Article V of the Con- 
stitution means the legislative body derives some support from the view 
which seems to have prevailed very generally prior to the 17th amendment 
that United States senators could not constitutionally be elected by the direct 
vote of the people, the constitution providing expressly that senators should 
be elected by the "legislatures" of the several states. There can be no doubt 
that the word "legislature" had a perfectly well defined meaning to the fram- 
ers of the constitution, and it would seem entirely clear that it was used in its 
then common sense. Terms of variable meaning according to circumstances 
as "commerce" and "due process of law" have been declared frequently not 
to have been used in a rigid sense; on the other hand a term such as "jury" 
is held to have been used in a fixed, non-elastic sense. The word "legislature" 
would seem more properly to fall within the latter class. See Winslow, C. J., 
in Borgnis v. Folk Co., 147 Wis. 327, 348 et sgq. See however, Re Opinion 
of the Justices, 107 Atl. 705 (1919), where the Maine court said that despite 
the word "legislature" in Art. 2, § 1, subd. 2, the state referendum could be 
invoked as to a state act affecting the manner of choosing electors. 

In the Maine case, the court took the view that in voting upon proposed 
amendments to the federal constitution, a state legislature is not acting in 
any legislative capacity but that its action is directly pursuant to the expres- 
sion of the will of the people as stated in Article V. It is pointed out that the 
people might conceivably have provided for a state vote to be cast by either 
house of the legislative body alone, or by the governor, or in any other way 
that might have been designated. This view finds support in Dodge v. Wool- 
sty, 18 How. 331; Eilingham v. Dye, 178 Ind. 336; 2 Watson on the Con- 
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STiruTiON, 1310. See also 4 Elliott, Deb. 176, 177. Cf. Re Opinion of the Jus- 
tices, 107 Atl. 70s, supra. 

The Oregon constitution providing for referring to a vote of the people 
"any act of the Legislative Assembly" is fairly typical of state referendum 
provisions. In Michigan it is declared that "Any bill passed by the legisla- 
ture approved by the governor, except appropriation bills, may be referred," 
etc. The Nevada constitution provides for reference of any law or resolution. 
It is common knowledge that ratification of proposed amendments is by joint 
resolution, not by act or bill. In the Oregon case the court concluded that 
this was sufficient to make the referendum provision inapplicable. On the 
other hand, the Washington court dealing with a referendum provision es- 
sentially the same, held the referendum properly made use of. 

That a joint resolution is not an act or a bill in the normal sense of the 
words must have been known to the makers of the various constitutions. 
See WnxARD, Legislative Handbook, Chap. 5. However, such situations 
would not seem appropriate for strict, technical constructions, and if law is 
made by a joint resolution it would seem a not unreasonable contention that 
the referendum provision should apply. Such was the view of the Supreme 
Court of California in Hopping v. City of Richmond, 170 Cal. 605. Where 
a joint resolution is used, as it often is, as an administrative measure of course 
there should be no reference unless such acts of the legislative body are clear- 
ly included. Even under the liberal view of the California case it would 
seem that the referendum would be inapplicable to votes on these proposed 
amendments, the action of the legislature not being properly legislative. See 
ElUngham v. Dye, supra. 

Indeed it might reasonably be doubted as to whether the question of 
effective ratification of proposed amendments, the counting of the votes by the 
states, is really a judicial question. The section quaranteeing a republican 
form of government is a familiar instance of a constitutional provision held 
not to raise a problem for the courts. Pacific Telephone Co. v. Oregon Supra. 

R. W. A. 



Presumptions — Burden of Prooe. — The case of Gillett v. Michigan United 
Traction Co. (Michigan, April 3rd, 1919), 171 N. W. 536, arose out of the 
following facts : Plaintiff, driving a Ford car with the curtains down, turned 
from the curb at the side of the street where he had stopped, to cross the 
interurban car tracks which ran through the center of the street in the city 
of Marshall, and as he drove his machine upon the track was struck by an 
interurban car and seriously injured. The evidence established beyond ques- 
tion, negligence of the defendant, by showing that the car was, at the time, 
exceeding the lawful rate of speed. The only question of fact in dispute 
was whether plaintiff was negligent in such manner as to have contributed 
to his injury. The case was taken from the jury upon the ground that the 
plaintiff had failed to discharge his burden of proving himself free from 
such negligence. In view of the case as presented to the supreme court its 
affirmation was required. There are one or two paragraphs of the affirming 



